
Condition 16. Procurement of Relevant Service Capability 

Introduction 

16.1 This condition sets out requirements (Part A below) and principles (Part B below) that are to 

apply to the Licensee’s procurement of Relevant Service Capability.  

16.2 Relevant Service Capability is capability that is used (or is to be used) for the purposes of 

securing the provision of Mandatory Business Services under or pursuant to the Smart Energy 

Code or Retail Energy Code (and includes Fundamental Service Capability and Fundamental 

Registration Service Capability).  

16.3 This condition also requires the Licensee:  

(a) to take account of any guidance issued by the Secretary of State under Part C below 

in the form of a Public Interest Statement;  

(b) to have in place a Procurement Strategy for Relevant Service Capability, in a form 

designated by the Secretary of State, that takes account of the principles established 

by this condition and of any guidance issued pursuant to it; and 

(c) to comply with the provisions of Appendix 1 to this condition with respect to any Energy 

Supplier Contracts adopted by the Licensee. 

Part A:  Requirements that are imposed on procurement activities  

16.4 The Licensee must (subject to paragraph 16.6) procure Relevant Service Capability from 

External Service Providers on a competitive basis and under arrangements to be known as 

External Service Provider Contracts that are compliant with the principles established by Part 

B below (“the Part B Principles”). 

16.5 The duty imposed by paragraph 16.4 applies without exception to the procurement by the 

Licensee of such Relevant Service Capability as is specified as:  

(a) Fundamental Service Capability in Schedule 1 (which has effect as part of this 

condition) to this Licence; or 

(b) Fundamental Registration Service Capability. 

16.6 Relevant Service Capability that is not so specified may be provided by the Licensee from its 

own resources, or be procured from an Affiliate or Related Undertaking, or from elsewhere, if 

the Licensee, having had regard to the Part B Principles (excluding Principle 2), is satisfied that 

the procurement of such capability by that means:  

(a) would be the most economical and efficient option; or 

(b) would be immaterial in terms of its value or use of resources within the overall context 

of the Mandatory Business of the Licensee. 



16.6A  Subject to paragraph 16.6C, the Licensee must not: 

(a) enter into arrangements with an External Service Provider for the provision of any new 

or additional Relevant Service Capability; or 

(b) require or agree to any change to existing Relevant Service Capability provided by an 

External Service Provider, 

unless and until the requirements of paragraph 16.6B have first been satisfied in respect of: 

(c) the Relevant Service Capability referred to in paragraph 16.6A(a); or 

(d) the change to the Relevant Service Capability referred to in paragraph 16.6A(b), 

(each of which, in this Part, is the 'proposed Relevant Service Capability'). 

16.6B  The requirements of this paragraph 16.6B are that the Licensee has: 

(a) submitted to the Secretary of State a description of the nature and scope of, and 

reasons and need for, the proposed Relevant Service Capability; 

(b) provided such additional details or information relating to the proposed Relevant 

Service Capability as may be requested by the Secretary of State having received the 

Licensee's description of the proposed Relevant Service Capability; and 

(c) obtained confirmation in Writing that the Secretary of State does not object to the 

proposed Relevant Service Capability. 

16.6C  Paragraph 16.6A does not apply: 

(a) in respect of any proposed Relevant Service Capability which is of a type described or 

specified in a direction issued by the Secretary of State to the Licensee under this 

paragraph 16.6C(a); or 

(b) if the Secretary of State has issued a direction to the Licensee under this paragraph 

16.6C(b), from such date as is specified in the direction as the date on which the 

requirements of paragraph 16.6A shall cease to have effect. 

Part B:  Principles that are applicable to procurement activities  

16.7 This Part B establishes principles:  

(a) that are to apply to the Licensee’s procurement of Relevant Service Capability; and 

(b) taking account, except in respect of the Fundamental Registration Service Capability, 

of any guidance contained in a Public Interest Statement issued under Part D below. 

16.8 Principle 1 is that Relevant Service Capability must be procured with due regard for the 

Licensee’s ability (and the ability of any Successor Licensee) at all times to fully exercise the 



functions it has under or by virtue of the Principal Energy Legislation, this Licence, the Retail 

Energy Code and the Smart Energy Code (“the Relevant Functions”).  

16.9 Principle 2 is that Relevant Service Capability must be procured competitively wherever 

practicable and proportionate, and with due regard for (i) the principles of equality and non-

discrimination between economic operators and (ii) the employment of transparent and 

objective procurement processes. 

16.10 Principle 3 is that Relevant Service Capability must be procured from suitable and appropriate 

organisations, having due regard to: 

(a) the good standing, conduct, and financial capacity of such organisations; and  

(b) the capability and capacity of such organisations to deliver the Relevant Service 

Capability.  

16.11 Principle 4 is that Relevant Service Capability must be procured in a manner that:  

(a) secures value for money in terms of the combination of quality and cost over the lifetime 

of the contract;  

(b) delivers the required goods, services, or works to the appropriate standards according 

to the needs of service users;  

(c) takes account of the potential need to replace from time to time the persons engaged 

in providing the capability; and  

(d) incorporates (at a cost that is not disproportionate to any expected benefit) sufficient 

flexibility to adapt to changing service user requirements over the duration of the 

contract. 

16.12 Principle 5 is that Relevant Service Capability must be procured under contractual 

arrangements that make provision for the full and enduring protection of business continuity, 

including: 

(a) appropriate provision to secure the Licensee’s ability to exercise all of the Relevant 

Functions in the event of any material financial default of an External Service Provider;  

(b) appropriate provision to secure the Licensee’s ability to exercise all of the Relevant 

Functions in the event of any operational failure of an External Service Provider; and 

(c) appropriate provision to secure the transfer or novation of the contract in the 

circumstances of a handover of the business of the Licensee to a Successor Licensee 

following the expiry or any revocation of this Licence or where applicable, pursuant to 

direction by the Authority under Condition 15.6 (as to which, see paragraph 14 of 

Condition 43 (Arrangements for the handover of business) for further relevant 

provision). 



16.12A  Principle 6 is that the procurement of Relevant Service Capability must not also include or 

incorporate the procurement of additional, contingent, excess or surplus capability or capacity for the 

purposes of, or with the intention of, the utilisation of such capability or capacity by the Licensee for the 

provision of Permitted Business Services. 

Part C:  Public Interest Statement relating to procurement activities 

16.13 In applying the provisions of Parts A and B above to its procurement activities with respect to 

Fundamental Service Capability, the Licensee must take account of any guidance contained 

within a Public Interest Statement issued by the Secretary of State in accordance with this Part 

C.    

16.14 Before issuing a Public Interest Statement, the Secretary of State must consult the Authority 

and the Licensee about the contents of the statement.  

16.15 The purpose of a Public Interest Statement under this Part C is to provide guidance to the 

Licensee with respect to the public interest considerations that may need to be reflected in the 

scope and functionality of Fundamental Service Capability procured by the Licensee pursuant 

to the provisions of Parts A and B above. 

16.16 Such guidance may, in particular, indicate how and to what extent the procurement of 

Fundamental Service Capability might be expected to contribute towards the achievement of 

any one or more of such energy policy outcomes as are set out in any strategy and policy 

statement designated by the Secretary of State for the purposes of Part 5 of the Energy Act 

2013.  

16.17 A Public Interest Statement issued in accordance with this Part C may be revised at any time 

by the Secretary of State following consultation with the Authority and the Licensee. 

16.18 The Licensee must publish and maintain a Public Interest Statement (including any amended 

statement following a revision under paragraph 16.17) on its Website. 

Part D:  Procurement Strategy for Relevant Service Capability  

16.19 Except where the Secretary of State otherwise consents, the Licensee must within twelve 

months after the Licence Commencement Date have in place a statement of its Procurement 

Strategy for Relevant Service Capability. 

16.20 That statement must have been approved by the Secretary of State for the purposes of this 

condition following consultation (subject to paragraph 16.23) with the Licensee and with the 

Authority, SEC Parties, and any other persons who are likely to be materially affected by the 

strategy.  

16.21 The statement of the Procurement Strategy for Relevant Service Capability must explain the 

Licensee’s conclusions with respect to the nature and extent of its procurement activities, in 

such detail and by including such information as may be appropriate for the purpose, with 

particular reference to: 



(a) the determination of the Relevant Service Capabilities necessary to enable the 

Licensee to exercise its Relevant Functions; 

(b) the determination of which of those capabilities are to be procured from External 

Service Providers by means of a competitive process (having due regard to paragraph 

16.6);  

(c) the determination of how and to what extent the required Relevant Service Capabilities 

reflect the guidance contained in any Public Interest Statement issued under Part C 

above; 

(d) the determination of how the required Relevant Service Capabilities are to be 

assembled into discrete contracts; and 

(e) the determination of a forward plan of the procurement activities necessary to secure 

those contracts. 

16.22 The Licensee must take all appropriate steps within its power to comply with the provisions of 

any Procurement Strategy for Relevant Service Capability that is for the time being in force 

under this condition.  

16.23 The consultation process that is required by virtue of paragraph 16.20 may be subject to the 

provisions of Part G below. 

Part E:  Procedure for reviewing the procurement strategy  

16.24 The Licensee must, for the purposes of ensuring that its Procurement Strategy for Relevant 

Service Capability at all times continues to be a document that accurately reflects the 

requirements of this condition: 

(a) review that strategy at least once in each full Regulatory Year following the Secretary 

of State’s designation of it under Part D above; and 

(b) propose to the Authority such revisions (if any) of the strategy as the Licensee thinks 

are appropriate or necessary for the purpose of better complying with those 

requirements. 

16.25 The Authority may at any time, after consulting the Licensee and such other persons as it 

considers should be consulted in relation to the matter (subject to paragraph  16.26), direct the 

Licensee to revise its Procurement Strategy for Relevant Service Capability in such manner, 

with effect from such time, and to such extent as may be specified in the direction. 

16.26 The consultation process that is required by virtue of paragraph 16.25 may be subject to the 

provisions of Part G below. 

Part F:  Availability of statement of the procurement strategy 



16.27 The Licensee must promptly and properly reflect every revision of its Procurement Strategy for 

Relevant Service Capability in a corresponding revision of the statement of that strategy that is 

in place by virtue of paragraph 16.19. 

16.28 The Licensee must give the Authority and, where requested, the Secretary of State a copy of 

the statement of its Procurement Strategy for Relevant Service Capability and of each revision 

of that statement. 

16.29 The Licensee must also (subject to paragraph 16.30) give a copy of the statement of its 

Procurement Strategy for Relevant Service Capability (or the most recent revision of it) to any 

SEC Party or REC Party who requests a copy. 

16.30 In discharging its duties under paragraph 16.29, the Licensee must comply with such 

restrictions or requirements (if any) with respect to the manner in which it does so as appear to 

the Authority to be necessary for the purpose of protecting the legitimate commercial interests 

of any person.    

Part G:  Undertakings required in respect of confidentiality 

16.31 This Part G applies where the Secretary of State or the Authority (as the case may be) is 

consulting, or proposing to consult: 

(a) persons under paragraph 16.20 with respect to the preparation and designation of a 

statement of the Licensee’s Procurement Strategy for Relevant Service Capability; or  

(b) persons under paragraph 16.25 with respect to any proposed revision of that strategy. 

16.32 Where this Part G applies, the Secretary of State or the Authority (as the case may be) may 

require any person (including the Licensee) that is taking part, or that wishes to take part, in the 

relevant consultation process to enter into such undertakings to maintain the confidentiality (in 

whole or in part) of the document that is the subject of the consultation as appear to the 

Secretary of State or the Authority to be necessary for the purpose of protecting the legitimate 

commercial interests of any person.  

16.33 An undertaking under paragraph 16.32 may be expressed to survive the expiry or any 

revocation of this Licence.     

Part H:  Retention of procurement strategy particulars and records 

16.34 The Licensee must maintain, for the full duration of the Licence Term, records and particulars 

of:  

(a) all Relevant Service Capability offered to it under or pursuant to its Procurement 

Strategy for Relevant Service Capability; and 

(b) all contractual arrangements that it has entered into under or pursuant to its 

Procurement Strategy for Relevant Service Capability. 



16.35 The Licensee must supply the Authority with any information that it reasonably asks for about 

the Licensee’s procurement and use of Relevant Service Capability. 

Part I:  Arrangements for the adoption of Energy Supplier Contracts   

16.36 The Licensee must contribute to, implement, and give effect to such provisions of the SEC 

Adoption Process as are applicable to it.  

16.37 The SEC Adoption Process comprises those provisions of the SEC that will apply by virtue of 

Part H of Condition 22 (The Smart Energy Code) to: 

(a) the process of assessing and determining Energy Supplier Contracts for the purpose 

of providing Relevant Service Capability to the Licensee pursuant to its procurement 

obligations under this condition; and 

(b) the adoption by the Licensee of any Energy Supplier Contracts that may be required to 

be so adopted as a consequence of that process.  

16.38 Appendix 1 (which has effect as part of this condition) makes further provision with respect to 

matters arising from the SEC Adoption Process.  

Part J:  Interpretation 

16.39 References to “capability” in this condition do not include capability required for the purpose of 

facilitating any incidental administrative, co-ordination, or contract management services 

associated with or ancillary to the provision of any Services.  

16.40 For the purposes of this condition:  

 Energy Supplier Contract means a contractual arrangement (in whatever form and however 

described) that an Energy Supplier has entered into, whether before or after Licence 

Commencement Date, with any person other than the Licensee for the purpose of procuring 

and providing communication or data services with respect to Smart Metering Systems. 

 Fundamental Service Capability: 

(a) means Relevant Service Capability that is provided under: 

(i)  Legacy Procurement Contracts (as they are defined and from time to time 

identified and described in Schedule 1 (Details of Fundamental Service 

Capability) to this Licence), including the provision of all such capability 

(including goods and products) as is necessary to enable the Licensee to 

provide, or arrange for the provision of, the Communications Hub Service 

pursuant to Part E of Condition 17 (Requirements for the provision of Services); 

or 

( )(ii) Network Evolution Arrangement Contracts (as they are from time to time 

identified and described in Schedule 1 (Details of Fundamental Service 

Capability) to this Licence); and and 



(b) is deemed to have been procured by the Licensee under this Condition 16, and not by 

any other person acting by or under any other means, despite anything to the contrary 

in Schedule 1 to this Licence. 

 Network Evolution Arrangements has the meaning given to that term in Condition 13B 

(Network Evolution Arrangements) 

Network Evolution Arrangement Contracts means contracts of equivalent scope and nature 

to the Legacy Procurement Contracts which have been entered into by the Licensee for the 

purposes of the Network Evolution Arrangements. 

Part B Principles has the meaning given to that term in paragraph 16.4, and refers to the 

principles listed in Part B of this condition.    

 Public Interest Statement has the meaning given to that term in paragraph 16.15.  

 Relevant Functions has the meaning that is given to that term in paragraph 16.8.  

 SEC Adoption Process has the meaning given to that term in paragraph 16.37. 

Part K:  Further relevant provision 

16.41 Condition 44 (Treatment of Intellectual Property Rights) sets out and makes further provision 

relating to the Licensee’s management and development of the External Service Provider 

Contracts to which it is a party pursuant to this Condition 16. 

16.42 Appendix 1 follows immediately below. 

 


